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Beforethe
COPYRIGHTROYALTY BOARD

LIBRARY OF CONGRESS
Washington,D.C.

In theMatterof:

DETERMINATION OF RATESAND
TERMS FORMAKING AND
DISTRIBUTING PHONORECORDS
(PHONORECORDSIII)

DocketNo. 16—CRB—0003—PR
(2018-2022)

INTRODUCTORYMEMORANDUM OF
NATIONAL MUSIC PUBLISHERS'SSOCIATIONAND

NASHVILLE SONGWRITERSASSOCIATIONINTERNATIONAL

NationalMusicPublishers'ssociation("NMPA") andNashvilleSongwritersAssociation

International ("NSAI") (together, "Copyright Owners") respectfully submit this Introductory

Memorandumin connectionwith the filing oftheirWrittenDirect Statement("CopyrightOwners'tatement"
) to provide the Copyright Royalty Judges("CRJs") with a brief descriptionof the

CopyrightOwners'tatementandasummaryoftheevidencein supportof theCopyrightOwners'roposed

rates and terms for mechanicalroyalties under Section 115 of the Copyright Act,

effectivefrom January1, 2018throughDecember31, 2022.

INTRODUCTION

Songwritersaretheenginethatdrivesthemusic industrybecause,to quoteNSAI's motto,

"it all beginswith asong."As songwriterwitnessLiz Roseexplains,"[d]espitethemisconceptions

somepeoplemayhave,writing songsthat artistswant to recordandthatpeoplewant to hearis

incredibly labor-intensive.It's a full-time job." Songwriterslike Liz write everysingle day, and

spendcountlesshours in the studio. As Ms. Rosestates,"[w]hile I enjoy the creativeprocessof
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songwriting,my endgoal is to write songsthatbecomehits so that I cancontinueto earna living

andtakecareofmy family."

Music publishersare the songwriters'usinessand creativepartners.As the Copyright

Owners'itnesseswill demonstrate,musicpublishersdiscoversongwritingtalent andprovide

songwriterswith financialsupportin the form ofadvancessothatsongwriterscanfocusonwriting

while still paying their bills. Music publisherscreateopportunitiesfor collaborationswith other

writers and artists;promoteand licensetheir writers'ongsfor exploitation;andadministerand

protecttheir songwriters'opyrights.Music publishersprovidetheseservicesto their songwriters

at considerableexpense,and receive in exchangea share of the royalties generatedfrom

exploitationoftheirwriters'ongs.Thereis no guaranteethatpublisherswill recouptheirexpenses

from their writers'oyalties.Songwritersand music publishersdependon eachother for their

respectivesuccess.

Since 1909, the compulsory mechanical license has denied songwriters and music

publishersthe right to negotiatetheir ratesin a free market.Over a centuryof governmentrate-

settinghas severelydepressedmechanicalrates.This is evidencedby the wide disparity in the

ratesthatrecordlabels,operatingin thefreemarket,andpublishers,constrainedby thecompulsory

license,are able to obtain for licensesfor the reproductionanddistributionof their copyrighted

material. As several of the Copyright Owners'itnesseswill demonstrate,when labels and

publishersnegotiate in the free market, unconstrainedby governmentprice regulations,the

licenseespaythe labelsandpublishersat eitherthesamerate,or at a ratefar closerto parity.

The current compulsory mechanical rates and rate structure are unsustainable.

Consumptionof interactivestreamingandlimited downloadplatformsareshowingunprecedented

growth,but theCopyrightOwnersarenotbenefittingfrom therecord-highdemandfor theirsongs.
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To thecontrary,althoughmechanicalincome&om interactivestreaminghasincreased,underthe

existingmechanicalratestructure,the CopyrightOwnersearna fraction of what they earnfrom

album sales and downloads.As career songwriter Steve Bogard states,he "has seen [hisj

mechanicalroyaltiesdrop like anickel rolling off a table."

A primary reasonthe Copyright Ownershavenot benefittedfinancially from the recent

marketshift is thatthecurrentcompulsorymechanicalroyaltyratestructurefor interactivestreams

and limited downloadsdoesnot pay songwritersandpublishersbasedon consumptionof their

songs.Rather,the currentstructurepredicatespaymentprimarily on the revenuesearnedby the

digital servicelicensees("Digital Services"). As numerouswitnesseswill testify, Digital Services

havebusinessintereststhatarein conflict with maximizingmusicstreamingrevenue.TheDigital

Services— comprisedofsomeofthewealthiestcorporationsin theworld — seekto garnercompany

valuethroughmarketshare(at theexpensesofrevenues)andtheuseofmusicstreamingto acquire

andlock. consumersinto their "ecosystems"to sell otherproductsandservices.

~ Amazon, for example,leveragesits streamingserviceto sell its AmazonPrime

deliveryservice.Amazonalsojust launchedamusicsubscriptionservicepricedat

$3.99amonthfor usersofAmazon'sproprietaryvoice-activatedEchodevices.

~ Similarly, Apple Music operatesas a gatewayinto the Apple ecosystem,which

Apple usesto sell iPhones,iPads,laptops,desktops,apps,andotherproducts.

~ Googlelikewise "monetizes"its users,including its musicstreamingserviceusers,

in manydifferentways in maintainingits ubiquitouspresenceon the Internet.

~ Spotify hasnot merelykeptsubscriptionfees low, but providesa &ee on-demand

musicstreamingservicewith no expirationor time limitation. Evenfurther,Spotify

makesno effort to maximizeits advertisingrevenues,butoperateswith theprimary
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goalofgrowing its userbaseandfurtherincreasingits $8.5billion enterprisevalue,

which will inure to the benefit of Spotify and its ownersand investorswhen it

completesits expectedupcominginitial public offering or is sold. As Universal

MusicPublishingGroup'sDavidKokakisstates:"[w]hile Spotify'sIPO will likely

make its ownersvery wealthy, the songwritersandpublisherswho have fueled

Spotify'srisewill not receiveanypaymentfrom the IPO."

In sun,the songwritersandpublishers,becausethey areconstrainedby the compulsorylicense,

havebeensubsidizingthesetechgiants'therbusinessstrategies.

Numerouswitnesseswill testify that the effect of the shift to interactivestreamingon

songwritersandpublishershasbeenprofound.Themiddle classof songwritersnow strugglesto

earna decentliving. Successfulsongwritersareleavingthebusinessbecausetheycannotsupport

theirfamilieson thedramaticallyreducedmechanicalincometheyearnfrom interactivestreaming.

The few superstarsongwriters (largely recording artist-songwriters)who are still earning

substantialmechanicalincome Rom interactive streamingbasedon hundredsof millions of

streamsalsoareearningsignificantlylessthantheywereearningfrom albumsalesanddownloads.

Musicpublishers'echanicalincome,too, hasfallen. Soon, interactivestreamingwill be

theprimarysourceof mechanicalincome.The resultwill be thatmusicpublisherswill no longer

beableto makethe early-stageinvestmentsin songwritersthatarenecessaryto developthenext

generationof greatsongwritersto add to the Americansongbook.As Sony/ATV's Tom Kelly

states:"[w]ithout healthyandthriving musicpublisherswho effectively financethe creativebase

on which the entire music industry is built — the songs— the public will be deprivedof at least

someof thegreatmusicof the futurewhichmayneverbewritten. In myview, this is preciselythe

disruptionthattheCopyrightAct seeksto avoidin thesettingofmechanicalrates."In otherwords,
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the next "Blowin'n The Wind," "Born To Run," or "GoodVibrations" mayneverbe created

becauseofapricefixing regimethatsubsidizesstartupcompaniesvyingwith eachotheroverwho

cangetthemost"clicks."

Sincethe CopyrightAct preventssongwritersandtheirpublishers&om negotiatingtheir

mechanicalincome in the marketplace,they must rely on the CRJs to set rates that fairly

compensatethem for their contributionsto themusic industry, the Americansongbook,andthe

melodiesandlyrics thatenrichour everydaylives. As explainedin detail in thetestimonyofboth

the CopyrightOwners'actwitnessesandthe four expertwitnessesherein,the currentratesand

termsareneitherfair nor economicallyjustified. Thecurrentratestructureis notalignedwith the

economicvaluesat issue,leadingto avarietyof inefficienciesandunfairness.This fact shouldbe

unsurprising,as the currentrate structurefor interactivestreamingand limited downloadswas

largelyagreedto tenyearsago in thePhonorecordsI proceedingsin orderto explorean industry

that barelyexistedat the time andhassinceexplodedin growth. Anticipating the potential for

change,thepartiesexpresslystatedthesetrial ratesandtermswouldbenon-precedential,with the

regulationsdirectingadenovo determination.

TheCopyrightOwners'roposedratesandterms,basedonper-playandper-userratetests,

properly align royalties with economicvalue and consumptionand balancethe interestsof

licensorsandlicenseesin achievementof thepolicy objectivesat Section801(b)of theCopyright

Act. In fact, as demonstratedby the CopyrightOwners'conomicwitnesses,theproposedrates

arenot merelyreasonable,but arewell below the expectedratesthat would be obtainedin an

unconstrainedmarket,by referenceto themostcomparablebenchmarksavailable.The evidence

from marketbenchmarksand fiom customand trade in the industry is further confirmedby

economicmodelingusingtheShapleyvalueapproach.TheCopyrightOwner'sproposalmeetsthe
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spirit andletterof the Section801(b)policy objectivesguiding this proceeding,andsetsforth an

economicallysoundratestructurethatdoesmuchto remedya currentunfairnessandadvancethe

manyinterestsrepresentedin aburgeoningmarketplace.

This is no easytask.As theCopyrightOffice hasreported:

Viewed in the abstract,it is almosthardto believethat the U.S. governmentsets
prices for music. In today'sworld, thereis virtually no equivalentfor this type of
federal intervention— at least outside of the copyright arena...Compulsory
licensingremoveschoiceandcontrol from copyrightownerswho seekto protect
andmaximizethevalueof their

assets,'onetheless,

as shownthroughoutthe CopyrightOwners'tatement,in the testimonyof

thetwelveindustryfactwitnessesandfour expertwitnesses,theCopyrightOwners'roposedrates

andtermsfulfill the statutorypolicy objectives,aredemonstrablyreasonable,andprotectthe one

groupthatis otherwiseleft economicallydefenselessby compulsoryroyaltyrates— thesongwriters

andtheirmusicpublishers.

THK COPYRIGHTOWNKRS'ATEPROPOSAL

For the abovereasonsand otherreasonsmore fully describedin the CopyrightOwners'tatement,

the CopyrightOwnersareproposingto modify the compulsorymechanicalratesand

to simplify the ratestructure.

The Copyright Owners'roposedmechanicalrate structureis straightforward:it is the

greaterof (a) $0.0015per-playof an interactivestreamor limited download,and (b) a per-user

royalty of $1.06.

A per-playroyaltyreflectsthateachplayof an interactivestreamor limited downloadhas

an inherentvaluethathasnothingto do with how aDigital Servicechoosesto offer it. A per-user

royaltyreflectsthesignificantvalueoftheaccessto all of themusictheDigital Servicesoffer. The

'.S.CopyrightOffice, CopyrightandtheMusic Marketplace,at 145, 148 (Feb.2015).
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valueto the consumerof a play of a song,or of accessto tensof millions of songs,is the same

regardlessof the businessmodelby which the Digital Servicemakesits offering. The samerate

shouldthereforeapply regardlessof whetherthe serviceoffers interactivestreamsand limited

downloadson a subscriptionbasis, an ad-supportedor other free to the user basis, or on a

"promotional" or any other basis. Similarly, the samerate shouldapply regardlessof whether

streamsor limited downloadsareofferedon a portable,non-portableor mixedusebasis,through

a "cloud" or "locker" service,or bundledwith a differentmusicor non-musicproductor service.

A per-userroyalty capturesthe accessvalueof the CopyrightOwners'usicalworks.As

describedin thewitnessstatementofPeterBrodsky,"[t]he ability to playvirtually anysongat any

time in any location is of great value to consumers.Such value is vigorously promotedto

consumersby Digital Services,andconsumershavepaid and are willing to pay for that value,

Similarly, advertisershavepaidandarewilling to pay for theprivilege of pitchingtheir waresto

consumersusing theseservices."The Digital Servicesclaim they needthe publishers'ntire

catalogsofmusicbecausethemoresongstheyhavethemoreuserstheyattract,regardlessofhow

manysongsaparticularuserstreamsduringa, givenaccountingperiod.Accessprovidessignificant

valueto the servicesandtheir endusers,regardlessofwhetherthoseuserspay for a subscription

or areofferedaccessto themusicat no charge.1t is only fair that the CopyrightOwnerssharein

thevaluetheservicesderivefrom providingaccessto their songs.

The CopyrightOwners'treamlinedproposalwill simplify the Digital Services'oyalty

statementsandmaketheir accountingmoretransparent.The currentcompulsorymechanicalrate

for interactivestreamingand limited downloadsis basedon a complicatedcalculationfeaturing

multipleprongs,includingapercentageofservicerevenue,apercentageof total contentcosts,and

minimumsubscriber-basedroyalty floors. Much of this informationis not easilyverifiableby the
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songwritersandpublishers.If the CopyrightOwners'roposalis adopted,the only information

neededto beverified is thenumberof timeseachsongwasplayedandthenumberofusersof the

servicein a givenaccountingperiod.

The CopyrightOwners'itnesseswill demonstratethattheCopyrightOwners'roposed

ratesachieveall of the objectivesdescribedin Section801(b)of theCopyrightAct. Songwriters

will not createnewworks, andcannotbe expectedto do so, without fair compensation.Several

songwriterwitnesseswill testify that many songwritershave alreadybeenforced to leavethe

business,andthat if theratesdo not improveotherswill follow becausetheysimply cannotwork

full-time at writing songsunlessthey are affordeda fair return for their creativework. Several

music publisherwitnesseswill testify that the current rates are resulting in advancesbeing

recoupedat amuchslowerrate(if at all), andthat, if theratesarenot changed,fewerandsmaller

advancepaymentswill bemadein the future,whichwill forcemanysongwritersto ceasewriting,

at leaston a full-time basis.See17 U.S.C.$ 801(b)(1)(A),(B).

Severalsongwriterandpublisherwitnesseswill testify regardingthe substantialtime and

expensethey incur in creatingand promoting the songsthat are the lifeblood of the Digital

Services.TheDigital Services,mostofwhich areflourishing (despitetheir decisionsto focuson

customeracquisition, selling other products or services,attractingnew investments,or exit

strategy,as opposedto generatingrevenuefor theirmusicofferings),wouldnot existbut for the

contributionsof songwriters.Id. $ 801(b)(1)(C).

TheDigital Serviceswill notbedisruptedbypayingtheCopyrightOwners'roposedrates.

Id. $ 801(b)(1)(D).Therehavebeensevennewentrantsin theinteractivestreamingindustrysince

2012, six of which enteredthe marketbetweenmid-2015 and last month. Among thesenew

entrantsaresomeof the largestcompaniesin theworld. Meanwhile,successfulsongwritershave
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beenleavingtheprofessionalsongwritingindustrybecausetheycanno longerearnenoughincome

to support themselvesand their families, and music publishersare unable to sign as many

songwritersor payadvancesasbefore.Thebusinessstrategiesof theDigital Serviceshavein fact

disruptedtheestablishedpracticesandstructureof theU.S. songwritingindustry.

THE COPYRIGHTOWNERS'ATEFEETERM PROPOSAL

Timelypaymentofmechanicallicensefeescontinuesto beapersistentproblem.Although

thecurrentstatutesetsouta timeframefor paymentofroyalties,manylicenseesdonotpayontime

and, in fact, mechanicalroyalty paymentsby the digital servicesare chronically late. As several

CopyrightOwnerwitnesseswill testify,becauseDigital Serviceshavedifficulty in matchingtheir

streamingdatato a particularrecordingandhenceto a particularsong,paymentsto writers and

publishersare often significantly delayedand, in somecases,are not madeat all, Songwriters

shouldnothaveto actas financiersfor Apple, Ainazon,andGoogle.

Becauseof the persistentlylate paymentof mechanicalroyalties, the CRJs in the 2008

PhonorecordsI proceedingsadoptedthe CopyrightOwners'roposalthat royaltypaymentsthat

are not timely madeare subjectto a late fee of 1.5% per month (or the highest lawful rate),

calculatedfrom the dateon which paymentwasdueuntil the dateit is receivedby the Copyright

Owner.

The CopyrightOwnersproposedthe late fee apply to all licensees.The CRJsplacedthe

latefeeprovisionin SubpartA oftheregulations(at37 C.F.R.) 385.4)aftera litigatedproceeding.

Becausetheparticipantsreacheda settlementwith respectto ratesandtermsthatwould cometo

be embodiedin SubpartB of the regulations,the SubpartA provisionswerederivedseparately.

The Copyright Owners do not believe it was the CRJs'ntentto limit the provision to only

SubpartA licensees,but rather,intendedit to applyto all Section115 licensees.

A-9
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Regardlessof the CRJs'ntentat the time, thereis no reasonwhy onegroupof licensees

who irequentlymake late payments(the recordlabels)shouldbe subjectto a late fee provision

while anothergroupof licenseeswho frequentlymakelatepayments(theDigital Services)should

not be subject to such a provision. As the CRJs determinedin PhonorecordsI, a late fee is

appropriateto "provid[e] aneffectiveincentiveto thelicenseeto makepaymentstimely," andthat

a feeof 1.5%permonth"is not "so high that it is punitive" andachievesthecorrectbalance.

TESTIMONY OF COPYRIGHTOWNERS'ACT

AND EXPERTWITNESSES

The fact andexpertwitnesseswho havesubmittedstatementsin supportof the Copyright

Owners'roposalwill addressthe above-describedpoints, and others. We summarizetheir

testimonybelow:

JndusiryWitnesses

~ David M. Israelite,PresidentandChiefExecutiveOfficer ofNIVPA, will explain

why the current statutory mechanical rates and terms for Subpart 8 & C

Configurations shouldbe modified as the Copyright Ownerspropose,andwhy

doing so would further the objectivesset forth in Section801(b)of the Copyright

Act. Specifically, Mr. Israelitewill discussthe tremendouschangein the music

industrybroughtaboutby thegrowthof interactivestreamingandlimited download

services,andtheresultingchallengesto obtaina fair sharefor musicpublishersand

Final Rule, Mechanical and Digital PhonorecordDelivery Rate DeterminationProceeding,
DocketNo. 2005-3 CRB DPRA, 74 Fed. Reg. 4510, 4510 (Jan.28, 2009) (quotingFinal Rule,
Determinationof Ratesand Terms for PreexistingSubscriptionServicesand Satellite Digital
Audio Radio Services,Docket No. 2006-1 CRB DSTRA, 73 Fed. Reg. 4080, 4099 (Jan.24,
2008)).

Music productsandconfigurationscurrentlydescribedanddefinedin 37 C.F.R. ) 385 Subparts
8 andC aredescribedhereinas "Subpart8 k, C Configurations."
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songwritersof the enormousvaluethey contributeto thoseservices.Mr. Israelite

will also discusshow the history of governmentprice controls on licensesfor

musical works has historically servedto, and continuesto, suppressthe rates

songwritersandpublishersarepaidfor theuseof theirproperty.Mr. Israelitewill

alsodiscussthecontextin whichthecurrentratesfor SubpartB k C Configurations

werenegotiated.

~ Bart Herbison, ExecutiveDirector of the NSAI, will provide a window into

American songwriting, and explain the negative effects on the songwriting

professionbroughtaboutby the combinationof recenttechnologicalchanges,a

below-marketcompulsorylicense,andthe PRO consentdecrees.He will explain

why higher ratesand an improvedratestructurefor the Section115 compulsory

licenseareneededto makecareersin songwritingonceagainsustainable.

MusicPublisher8'itnesses

Fourmusicpublisherexecutiveswill testify aboutthepivotal, yet oftenunderappreciated

role playedby musicpublishersin assuringgenerationsof Americansthe continuingavailability

of greatmusic— without which the Digital Serviceshavenothingto offer. Thesewitnesseswill

alsotestifyto thedeleteriouseffectthat interactivestreamingandlimited downloadinghashadon

mechanicalroyaltiespaid to publishersand songwritersat the currentstatutoryrate. They will

discussweaknessesin the currentSubpartB and C ratestructureandwill demonstratehow the

Digital Serviceshavebenefittedfrom thoseweaknesses,including by usingCopyrightOwners'usic

to subsidizetheir consumeracquisitionstrategiesand to sell otherproductsandservices.

Theywill further discussthe lack of transparencyin the royalty accountingstatementsprovided

by theDigital Services.Finally, theywill discussandsummarizeratesandtermsobtainedin direct
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licensesthat theyhaveenteredinto bothwith Digital Servicesthat aresubjectto the compulsory

license,anddigital musicservicesthatarenotsubjectto thecompulsorylicenseandweretherefore

negotiatedin the Beemarket,aswell as effectiveperplay ratesthathaveresultedfrom statutory

andnon-statutoryinteractivestreamingand limited downloadlicenses.The publisherwitnesses

will demonstratethat the ratesproposedby the CopyrightOwnersarereasonable,not disruptive,

and reflect the relative roles of Copyright Ownersand licenseesin furtheranceof the Section

801(b)statuaryobjectives.Specifically,thesewitnessesare:

~ Peter S. Brodsky, Executive Vice President, Business and Legal Affairs.

Sony/ATV Music Publishing ("SATV"). Mr. Brodsky'stestimonywill discuss,

among the other issues identified above, the essentialvalue publishers and

songwritersprovide to Digital Servicesand their users, including the value of

accessto virtually every song ever recorded.Accessto the publishers'assive

catalogsof musicalworks is facilitatedby publishers'irectblanketlicenseswith

the Digital Services,and Mr. Brodsky will testify about the benefits of such

licenses.Mr. Brodskywill alsodiscussdirectdealsmadeoutsideofthecompulsory

license that demonstratethat the free market recognizesmusical works have a

greatervaluethancontemplatedby theexistingcompulsorylicenserates.

~ David Kokakis, Executive Vice President/Headof Business8r, Legal Affairs,

BusinessDevelopmentandDigital, UniversalMusicPublishingGroup("UMPG").

Ainong the other issuesidentified above,Mr. Kokakis will testify regardingthe

Digital Services'ailureto timely and accuratelyaccountandpay royalties and

someof the reasonstherefore,as well as UMPG's rationale for modifying the

statutoryratein dealswith certainDigital Services,particularlybundledofferings.
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~ GreggBarron,SeniorDirectorofLicensing,BMG RightsManagement(US)LLC

("BMG"). Mr. Barron'stestimonywill include,amongthe otherissuesidentified

above,BMG's particular experiencein discovering,developingand supporting

songwriters,andin enteringinto licenseswith Digital Services.

~ Sustin Kalifowitz, Founder and President, Downtown Music Publishing

("Downtown"). Mr. Kalifowitz will discussseveralof the issuesidentifiedabove

from theperspectiveof an independentmusicpublisher.Mr. Kalifowitz will also

testify that songwriters,including singer-songwriters,are increasinglylooking to

musicpublishers,andparticularlyindependentmusicpublishers,for the financial

supportthatrecordlabelsusedto provide.

MusicPublisher(Finance)Witnesses

Three additionalmusic publisherwitnesseswill testify aboutthe financial investments

madeandrisks assumedby musicpublishersin identifying, signing,and funding the careersof

currentlyunknownsongwriters,someofwhomwill createthesongsthepublicwill listento in the

future. Thesewitnesseswill also testify aboutthe costs incurredand risks assumedby music

publishersto retaintherights to theexistingsongsthatgeneratetherevenuenecessaryto support

the continuedcreationof newmusic.Theywill also identify the economiccostsborneby music

publishersin centralizingthe licensingofmusic,in collectinganddistributingroyalty incomefor

their songwriters,andenforcingandprotectingthe copyrights in songscreatedby songwriters

(expenseswhich cannotbe sustainedby even the most successfulsongwriters).Thesemusic

publishingfinancialwitnesseswill alsotestify abouthow thechangesin themusicindustry,fiom

an ownershipmodel to a musicanywhere,on-demandmodel,haveimpactedboth the quantum

andpredictabilityof income.Theywill explain the direct connectionbetweenthe reductionin
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mechanicalincomeandthe delaysin the timing of its receiptandthe ability of musicpublishers

to continueto fund the searchfor andsigningof the songwritersof the future andthe funding of

the continuing efforts of establishedsongwriters to producenew songs. Specifically, these

witnessesare:

~ ThomasKelly, ExecutiveVice President,FinanceandAdministration,at SATV.

Mr. Kelly's testimonywill include,amongthe other issuesidentified above,how

changesin the music industry,moving from an ownershipmodel to a streaming

model,haveaffectedthemechanicalroyaltyrevenuesto musicpublishersandtheir

writers andhow suchchangesmay affect the financial risks and investmentsthat

music publisherswill be able and willing to make in the future. Mr. Kelly's

testimonyalsodiscussestheeffectthatdelaysin reportingandpaymentof royalties

by the streamingserviceshavehadon themusicpublishersandtheir songwriters

andtheability ofmusicpublishersto continueto playtheir role in assuringthatthe

musicof the futurewill continueto beasrich andbroadas it hasbeenfor decades.

~ Michael J. Sammis,ExecutiveVice President— OperationsandChiefFinancial

Officer, UMPG. Mr. Sammis'stestimony concerns,among other issues, the

financial investmentthat music publishersmake in acquiring and maintaining

existingsongcatalogsandsupportingestablishedsongwriters.Mr. Sammisfurther

discusseshow exploitationof suchexistingsongcatalogsleadsto revenuesthatare

used, inter alia, to make riskier investmentsin unknown songwriterswho may

createnew music for future generationsas well as continuing to supportthose

successfulsongwriterswhosecurrentsongsprovidethe financialbasefor locating,

supportingandpromotingthegreatsongwritersof the future.
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~ AnnetteYocum, Vice Presidentof Financeof Warner/ChappellMusic, Inc. Ms.

Yocum's testimonydiscusses,amongother things, the financial costs to music

publishersin developingandsupportingnewandexistingsongwriters.Ms. Yocum

also discussesthe financial risks that music publisherstake when investing in

unlmown songwriters to create the music of the future, and the specific

considerationsthat are consideredwhen making such investments.Ms. Yocum

further testifies to the acquisitionand administrationof United Statesextended

renewal term rights, the revenuesfrom which undergird the ability of music

publishersto supportsongwriters'reationofnewmusicfor futuregenerations,

Son~writerS

Three professional songwriters will testify that songwriters are not being fairly

compensatedfor their contributionsto the music industry, the digital streamingindustry, and

Americanculture.Thesesongwritersare:

~ SteveBogard.Mr. Bogardhasbeena successfulprofessionalsongwriterfor 47

years.He haswritten manynumberonehits for top-selHngrecordingartists.Mr.

Bogardwill explainthat interactivestreaminghascausedhis mechanicalroyalties

to dropprecipitouslyandbecausehehasno ability to withhold his songsfrom the

services,he is forcedto sit andwatchashis work is devalued.Mr. Bogardwill also

explainthatwhile the demandfor musichasneverbeenhigher,underthe current

mechanicalratestructurefor interactivestreaming,the songwriterswho createthe

music are strugglingmore than ever to earn a decentliving. The result is that

successfulprofessionalsongwritersare leaving the businessbecausethey canno

longersupportthemselvesandtheir families, andtalentedyoungsongwriterswill
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notchoosethesongwritingprofessionknowingtheycannotearnenoughto support

themselvesandtheir families.

~ LeeThomasIlier. Mr. Miller explainsthatasignificantportionofthesongsthat

are recordedarewritten by non-performingsongwriters,without the help of the

performingartist. Even songson which the recordingartist is also a writer are

usuallyco-writtenwith professionalsongwriters.Professionalsongwritingis acraft

thatrequiresnot only talentbutalsotime, sweatandperseverance.Mr. Miller will

testify that even though more music is being consumedthan ever before, the

songwritingprofessionis being decimated.Many of the hit songwritershe has

knownoverthe last20 yearsareno longerin thebusiness.

~ Liz Rose. Ms. Rosealso haswritten manyhit songswith top artists, including

Taylor Swift. Ms. Rosewill testify that, althoughhersongsarestreamedheavily,

hermechanicalrevenueis not reflectiveof themassiveconsumptionofhersongs.

Ms. Rosewill testify that songwritersarenot being fairly compensatedfor their

contributionsto themusic industry, the digital streamingindustry,andAmerican

culture. Ms. Rose will testify that while she enjoys the creative aspectsof

songwriting,sheultimatelywrites songsso that shecancontinueto earna living

andtakecareofherfamily.

Experts

Three expert economistsand one music industry expertwill testify in supportof the

CopyrightOwners'roposal.Theseexpertsare:

~ Jeffrey A. Kisenach,PhD. Dr. Eisenachis a Managing Director at NERA

Economic Consulting and Co-Chair of NERA's Communications,Media and
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InternetPractice.Dr. Eisenachsurveyscomparablebenchmarksinvolving sound

recording and musical works licenses, including an evaluation of market

performanceandrelevantcontextualinformation.He examinesavarietyofmarkets

in which soundrecordingandmusicalworks rights areboth requiredin orderto

ascertaintherelativevalueofthetwo rightsasactuallyreflectedin themarketplace.

He establishesupperand lower boundsfor this relativevalue, andalso identifies

specificcompellingbenchmarkswithin thatrange.Dr. Eisenachthenappliesthese

benchmarkrelativevaluationsto historicalsoundrecordingroyalty datafrom the

interactive streaming industry to assess reasonableper-play and per-user

mechanicalroyalty rates.He furtherassesseshis resultsfor consistencyagainstthe

ratetermsimplied from a varietyof standardindustrycontractsandpractices.Dr.

Eisenach'sopinion concludesthat the CopyrightOwners'roposedper-playand

per-userrates are at the low end of the ratesderived&om the most compelling

benchmarks.

~ JoshuaS. Gans,PhD.Dr. Gansis Professorof StrategicManagementandholder

of the JeffreyS. Skoll Chair of TechnicalInnovationandEntrepreneurshipat the

RotmanSchool of Management,University of Toronto. Dr. Gans assesseshow

royalties for musicalworks havebeenhistorically depressedthroughcompulsory

licensing,anddiscusseshow appropriateregulatorypricing canbe accomplished

through analysis of a hypothetical market without compulsory licensing to

determinereasonablerates.Dr. Gansevaluateseconomicprinciplesandregulatory

pricing rulesas guidesfor settingmechanicalroyalty rates,including a discussion

of regulatedprices for essentialfacilities andthe efficient componentpricing rule
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(ECPR). Dr. Gans'estimonydemonstrateshow the per-play and per-userrate

structureis consistentwith therelevanteconomicprinciples,while arevenue-based

pricing model is not. Finally, Dr. Gans evaluatesthe rates proposedby the

Copyright Owners through a Shapleyvalue approach(an analytical tool for

evaluating the contribution of various participants in a bargaining situation)

comparingroles of the different rightsholders.Dr. Gansconcludesthat the rates

proposedby the Copyright Ownersare reasonableand evenbelow the estimates

developedusingtheShapleyvalueapproach.

~ Mark Rysman, PhD. Dr. Rysman is a Professorof Economics at Boston

University, where he teachescourseson industrial organization,econometrics,

antitrust,andregulation.Dr. Rysmananalysesthemechanicalroyaltyratestructure

in light of the four statutorypolicy objectivesand the economicfeaturesof the

interactivestreamingand limited downloadmarket. He explainshow numerous

economicfeaturesof themusicstreamingmarketleadstreamingservicesto defer

anddisplacerevenueandprofits, why a ratestructurebasedarounda revenuetest

is deeplyunsuitedto ensuringa fair returnto rightsholdersor achievingthepolicy

objectives,andwhy a rate structurebasedon per-playandper-userrate tests is

reasonableand suited to the policy objectives.Dr. Rysmanalso surveysrecent

effectiveper-playrates(i.e., theeffectiveamountof mechanicalroyaltiesreceived

by musicalworks rightsholdersfor eachplay of their work) anddiscusseshow, in

athrivingmarketsuchasthecurrentinteractivestreamingmarket,suchratesshould

be viewed as a floor and supportthe reasonablenessof the CopyrightOwners'roposed

rates.
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~ Larry S. Miller. ProfessorMiller is a music industry expert. He is a Clinical

AssociateProfessoratNewYork UniversityandDirectorof theundergraduateand

graduateMusicBusinessPrograms.ProfessorMiller will discussthehistoryofhow

technologychangedthe music industry and the negativeeconomiceffects such

changehashadon songwritersandmusicpublishers.ProfessorMiller will explain

that the serviceshavetakenadvantageof the currentstructure'sfocus on service

revenueandtotal contentcostsby deliberatelychoosingnot to maximizerevenues

in pursuit of higher market share, that some have used their music services

primarily to sell otherproductsand servicesto consumers,and that othershave

soughtto parlay their marketshareto increasetheir enterprisevalue to position

themselvesfor strategictransactions.The services'ecisionsnot to maximize

revenuehasharmedsongwritersandpublishers.ProfessorMiller further testifies

that accountingfor royaltiesundera rate structurebasedon servicerevenueand

total contentcosts lacks transparencybecausesongwritersandpublisherscannot

verify the services'evenueor the amounttheypayto recordlabels.Theproposed

ratestructureis muchmoretransparentbecauseall oneneedsto know is thenumber

ofusersaservicehasandhowmanytimeseachsongwasplayed.Finally, Professor

Miller observesthat while there is no difference in the inherentvalue of a song

versusa soundrecordingembodyingthesong,recordlabelshistoricallyhavebeen

paidhigherroyalty rates,claiming thattheir expensesaresignificantlyhigherthan

the expensesof musicpublishers.However,as ProfessorMiller will explain, the

gap betweenthe relative expensesborne by record labels and publishershas
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significantlynarrowedso thatthedisparityin royaltyratespaidto recordlabelsand

publishersis notjustifiedby thedisparityin their expenses.

CONCLUSION

In sum, the Copyright Owners'irectcasewill demonstrate,and further discoverywill

confirm, thattheCopyrightOwners'roposedrates,embodiedin asimplifiedstructure,adequately

compensatefor the valueof consumptionand accessto musicenabledby Digital Services,and

thatsuchratesarewarrantedand, in fact, necessaryfor thesurvival of the songwritingandmusic

publishingindustriesandto ensurethecontinuedcreationandavailabilityof musicalworks.

A-20



Dated:November1, 2016

Respectfullysubmitted,

PRYORCASHMAN LLP

DonaldS. Zakarin
FrankP. Scibilia
LisaM. Buckley
BenjaminK. Semel

7 TimesSquare
New York, New York 10036-6569
Telephone:(212)421-4100
Facsimile:(212) 326-0806
Email: dzakarin pryorcashman.corn

fscibilia@pryorcashman.corn
lbuckley@pryorcashman.corn
bsemelNpryorcashman.corn

IntroductoryMemorandumto the
Written Direct Statementof CopyrightOwners





PUBLIC VERSION

Beforethe
COPYRIGHTROYALTY BOARD

LIBRARY OF CONGRESS
Washington,D.C.

In theMatterof:

DETERMINATION OF RATES
AND TERMSFORMAKING AND
DISTRIBUTING PHONORECORDS
(PHONORECORDSIII)

DocketNo. 16—CRB—0003—PR(2018—2022)

COPYRIGHTOWNERS'ROPOSEDRATESAND TERMS

Pursuantto 37 C.F.R.$ 351.4(b)(3),theNationalMusicPublishers'ssociation("NMPA")

andtheNashvilleSongwritersAssociationInternational("NSAI") (together,"CopyrightOwners")

proposethe ratesandtermsset forth hereinfor makinganddistributingphonorecordsunder17

U.S.C.$ 115duringtheperiodJanuary1, 2018throughDecember31,2022. Pursuantto 37 C.F.R.

$ 351.4(b)(3),the CopyrightOwnersreservethe right to revisetheirproposedratesandtermsat

any time duringtheproceedingup to, and including, the filing of their proposedfindings of fact

andconclusionsof law.

I. ROYALTY RATESFORPHYSICAL PHONORECORDS,
PERI@ANENTDIGITAL DOWNLOADSAND RINGTONES

A. Motion to Adont SubnartA Settlement

On or aboutJune8, 2016,the CopyrightOwners.reacheda settlementwith major record

labelsUniversalMusic Group("UMG") andWarnerMusic Group ("WMG") with respectto the

ratesandtermsfor thosemusicproductsandconfigurationscurrentlydescribedanddefinedin 37

C.F.R.$ 385,SubpartA., i.e.,physicalphonorecords,permanentdigital downloads,andringtones

(such configurations, "Subpart A Configurations," and such settlement, the "Subpart A

Settlement").
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On or aboutJune15, 2016,thepartiesto the SubpartA Settlementmovedthe Copyright

RoyaltyJudges("CRJs")to adopttheratesandtermscontainedin theSubpartA Settlementasthe

ratesand terms for all licenseesof SubpartA Configurations(or at a minimum, for SubpartA

Configurationsmadeby UMG andWMG).

On July25, 2016,theCRJspublishedtheSubpartA Settlementin theFederalRegisterfor

comment.See81 Fed.Reg.48,371. TheAmericanAssociationof IndependentMusic ("A21M"),

representinga diverse group of independently-ownedAmerican record labels, submitted

commentssupportingthe SubpartA Settlement. Major recordlabel SonyMusic Entertainment

("SME") also submittedcommentsexpressingsupportfor the ratescontainedin the SubpartA

Settlementandraisinganobjectionsolelywith respectto certainaspectsof the late fee termat 37

C.F.R. $ 385.4.

SME has since settledwith the Copyright Ownerswith respectto this issue, and now

approvesoftheSubpartA Settlementin all respects.OnOctober28,2016,SMEandtheCopyright

Ownersfiled a motionby which SME withdrew its prior objection,andSME andthe Copyright

Ownersrequestedthat the CRJsadoptthe SubpartA Settlementindustry-wideas the statutory

ratesandtermsfor all SubpartA Configurationsfor thecomingrateperiod.

GiventhattheCopyrightOwners(representingthevastmajorityof licensorsofmechanical

rights for SubpartA Configurations)and SME, UMG, WMG andA21M (representingthe vast

majority of licenseesof thoserights)havenow all expressedsupportfor adoptionof the Subpart

A Settlementas the ratesandterms for all licenseesof SubpartA ConfigurationsunderSection

115, andno otherentity is opposed(otherthanGEO,who representsno interestsbeyondhis own

4 Mr. GeorgeD. Johnson("GEO") has also voiced objection to the SubpartA Settlement,
proposinginsteada rate of at least52$ per copy, which, in the CopyrightOwners'iew,is not
supportableat this time.
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in this Proceeding),theCopyrightOwnersurgetheJudgespromptlyto issueanorderadoptingthe

Settlementasto all licenseesof SubpartA ConfigurationsunderSection115.

The CopyrightOwnersthereforeproposethe ratesandtermscontainedin the SubpartA

Settlementas the ratesandtermsto be adoptedby the CRJsin this Proceedingfor all SubpartA

Configurationsmadeby all licensees.

II. ROYALTY RATESAND TERMSFORINTERACTIVE STREAMS
AND LIMITED DOWNLOADS

The Copyright Ownersproposethat the existingmechanicalratesandrate structurefor

thosemusic productsand configurationscurrently describedand defined in 37 C.F.R. $ 385

Subparts8 and C (" Subpart8 A C Configurations") shouldbe modified. The Subpart8 & C

Configurationsare licensedby digital serviceproviders("Digital Services"), whoseinterestsare

representedin this proceedingby Amazon,Apple, Google,Pandora,andSpotify.

The Subpart8 Configurations are merely different methodsor businessmodels for

deliveringor offering interactivestreamsand/orlimited downloads(aseachis definedbelow).The

Subpart8 Configurations,ascurrentlydefined,are: (a) "standalonenon-portable[i.e., tetheredto

a computer] subscription— streamingonly" services;(b) "standalonenon-portablesubscription—

mixed" (i.e., both streamingand limited download) services; (c) "standaloneportable" (i.e.,

accessibleon mobile or other Internet-enableddevices) subscriptionstreamingand limited

downloadservices;(d) "bundledsubscriptionservices"which arestreamingandlimited download

servicesbundledwith anotherproductor service(suchas a mobile phone);and (e) "free tto the

enduser]nonsubscription/ad-supportedservices."See37 C.F.R. $ 385.13.

All but oneof theSubpartC Configurationssimilarly constitutedifferentbusinessmodels

for deliveringor offering interactivestreamsand/orlimited downloads.Theseinclude: (a) "paid

locker services,"which permit usersto streamfrom the Digital Service'sservercopy a sound
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recordingembodyinga musicalwork thattheuserhasdemonstratedis presenton theuser'shard

drive; (b) "purchasedcontent locker services,"which permit usersto streamfrom the Digital

Service'sservercopyasoundrecordingembodyingamusicalwork thattheuserhasdemonstrated

he or she has purchasedas a SubpartA Configuration; (c) "limited offerings," which are

subscriptioninteractivestreamingor limited downloadserviceswheretheconsumerhasaccessto

a limited numberof soundrecordingsrelative to the marketplaceor cannotlisten to individual

soundrecordingson demand;and (d) "mixed servicebundles"to the extenttheybundle locker

servicesor limited offeringswith othernon-musicproductsor services(suchasaphone). See37

C.F.R. $ 385.21.

The tendifferentSubpartB andC categories,eachwith a differentrateandratestructure,

resultedfrom the settlementsof the prior PhonorecordsI andII proceedings.Thesecategories

areno longer applicablegiven that the Copyright Ownersproposethat the sameratesand rate

structureshouldapplyto all offeringsof interactivestreamsand/orlimited downloads,regardless

of the businessmodel employed. The parties in PhonorecordsI andPhonorecordsII in fact

expressly agreed that their settled rates would not be precedentialin future Section 115

Proceedings.See37 C.F.R.$ 385.17("Effectof [SubpartB] rates.In anyfutureproceedingsunder

5 TheoneotherSubpartC Configuration— "musicbundles"— areofferingsof two ormoreSubpart
A productsto endusersaspartofonetransaction,anddonot involve interactivestreamsor limited
downloads.
6 See Matter of Mechanical ck Digital PhonorecordDelivery Rate AdjustmentProceedings,
DocketNo. 2006-3 CRB DPRA ("PhonorecordsI'); Matter ofAdjustmentor Determinationof
CompulsoryLicenseRatesfor Making andDistributingPhonorecords,DocketNo. 2011-3CRB
("PhonorecordsII").

Similarly, for music bundles,the ratesset forth in SubpartA shouldapply to the SubpartA
Configurationscontainedin thebundle.
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17 U.S.C. 115(c)(3)(C) and (D), the royalty ratespayable for a compulsorylicense shall be

establisheddenovo."); 37 C.F.R. $ 385.26(samewith respectto SubpartC).8

TheCopyrightOwnersalsoproposeaclarificationthatanexistingterm in SubpartA — the

late feeprovisioncontainedat 37 C.F.R. $ 385.4— appliesto latepaymentsmadeby all licensees

of anyconfigurationsunderSection115. Becauseof thepersistentlylatepaymentofmechanical

royalties, the CRJs in PhonorecordsI adoptedthe Copyright Owners'roposalthat royalty

paymentsthatarenottimelymadebesubjectto a late feeof 1.5%permonth(or thehighestlawful

rate), calculatedfrom the date on which paymentwas due until the date it is receivedby the

CopyrightOwner.See37 C.F.R. $ 385.4. CopyrightOwnersproposedthat the late fee apply to

all licensees.However,becausethe participantsreacheda settlementwith respectto SubpartB

andC ratesandterms,theCRJsplacedthe late feeprovisionin SubpartA (at 37 C.F.R. $ 385.4).

The CopyrightOwnersdo not believethat it was the intent of the CRJsto limit theprovisionto

only licenseesof SubpartA Configurations,but rather, intendedit to apply to all Section 115

licensees.

Regardlessof the CRJs'ntentat the time, thereis no reasonwhy onegroupof licensees

(those reproducingand distributing physical phonorecords,permanentdigital downloads or

ringtones) should be subject to a late fee provision while anothergroup of licensees(those

reproducinganddistributing interactivestreamsand limited downloads)shouldnot be subjectto

suchaprovision.As theCRJsdeterminedin PhonorecordsI, a latefee is appropriateto "'provid[e]

aneffectiveincentiveto the licenseeto makepaymentstimely,'" andthata feeof 1.5%permonth

The CopyrightOwners'roposed,streamlinedratestructurewill becontainedin SubpartB and
therewill no longerbeaneedfor a SubpartC.
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is not "'so high that it is punitive'" and achievesthe correctbalance. The Copyright Owners

thereforeproposethattheregulationsbe amendedto clarify thatthe late fee alreadycontainedin

37 C.F.R.$ 385.4applieswith equalforceto Digital Servicesmakinginteractivestreamsor limited

downloads.'he

Copyright Owners thereforeproposethe following rates and terms for interactive

streamingandlimited downloads:

Rates

A rateequalto thegreaterof:

a. $0.0015per-playfor licensedactivity (for mechanicalrights only); and

b. $1.06per-enduserof the offeringpermonth(for mechanicalrights only).

Definitions

Copyrightownersarenondramaticmusicalwork copyrightownerswho areentitled
to royaltypaymentsmadeunderthis subpartpursuantto the compulsorylicenseat
17 U.S.C. $ 115.

End usermeanseachunique individual or entity that has accessto an offering
whetherby virtue of the purchaseof a subscriptionto accessthe offering or
otherwise. Licenseesor serviceprovidersshall be requiredto obtain from each
individual or entity thatwishesto accessanoffering auniqueusernameandvalid
e-mail address,and to provide each such individual or entity with a unique
passwordor identifier,prior to grantingsuchaccess.

Final Rule, Mechanical and Digital PhonorecordDelivery Rate DeterminationProceeding
("PhonorecordsI FinalRule"), DocketNo. 2005-3CRB DPRA, 74Fed.Reg.4510,4510(Jan.28,
2009) (quoting Final Rule, Determinationof Rates and Terms for PreexistingSubscription
ServicesandSatelliteDigital Audio Radio Services("SDARSI Final Rule"), DocketNo. 2006-1
CRB DSTRA, 73 Fed.Reg.4080,4099 (Jan.24, 2008)).

'otethat the latepaymentfee is not intendedto be in lieu of, but rathera supplementto, the
CopyrightOwners'tatutoryright to terminatea compulsorylicensefor failure to accountor pay
royaltieson time.
" Definitions cmTentlycontainedin 37 C.F.R.Part385 SubpartsB andC that arenot expressly
includedhereinshallno longerapply.
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